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ARCELORMITTAL Grievant: R. Kerr
and Arb. Docket No. 120208
Grievanee No. 26-Y-021
UNITED STEELWO Case 56
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Background
The Union challenges the Company’s discharge of the Grievant for "repeated violations

of Personal Conduct Rule 2 P... neglect or carelessness in the performance of dutjes assigned or
inthcmeofCompanypropeny.” In addition, the Grievant was cited for violating two safety
rules and on the basis of his "overall unsatisfactory work record.”

Thcdhchargeacﬁmmsmmﬁvmmincidmwhichowmwdonbmberzazow.
Mr.JimWhimd,RaﬂopanﬁmsShiﬁMmagerﬁnmmOG,mﬁﬁedﬁmheisinchngeof
coordinating and directing rail movement at East Plant No. 2. He stated that on the day in
question he was in the office with Mr. Malty Earving, the Grievant's Supervisor in Rail
Operations. Whited saidﬂnthmldEmvingtocﬂltthricvnmandaellhimto deliver two
loads from the 7 Blast Furnace to the 4 BOF Hot Metal Station, also referred to as the 4 SP (Stee]
Products),

TheIoadsinquesﬁonmtwol’ughladlesﬁnllufmolt:nimnmotmtedo;:milmﬁach
Pugh Iadle carries about 162 — 220 tons of iron, Employees in the Tower at 7 Blast Fumace are
notified that a move 15 going to occur. TheLocomoﬁchpemtorthenpnshcsthePughLadle
cars on the hot metal track to the 4 BOF., Emingmﬁﬁadthatatthcswitchgoingintothﬂ
BOF,theOparatordmh:sandmomﬂ:clocomoﬁveﬁomapoﬁﬁonbehﬁ:dthehghlndlmto
A position in front of them. Ashepuﬂsnonhofthestaﬁon,hcmumwaitforthemﬁght He
blowshishomasheproceedstluoughthehotmetalsuﬁonsotlm:hemploymintbcmﬁon
can take down the numbers of the Pugh ladles. When he has the green light, he then reverses the
locomoﬁvcandpushnsthePugh!ndleshackwuﬂ:inmthamﬁon.mingamnotemmldcvice
and riding on ane of the Pugh ladle cars,
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Awoldingmﬁmving,amdﬁghtdoesnmmmﬂmthclocomoﬁwmwmt
pmoeednorthoftheﬂaﬁon;itonlymcmsthmhcmaymtpushthePuihladlessotxthbankinm
the station. Iftheemplnrmisnotmofthesmusofthnﬁght,hecmcallcmploymmthe
station or call back to Earving. Enrﬁngwsﬂﬁedthuitisﬁnpommmhmthemnﬁg!n
mmmmcmmmmdummmwmmmaﬁm
Em;ﬂoymntheshﬁonmmﬁmdhmowﬂ::h;hhdlwW%ampuﬂermdnttsch
eiactdcnlwimtod:minmdertomthemctal. A collision between the Pugh ladles could be
exﬂemelydmgmusmemploymmdtothcCompuny'seqdpmmtinthcmsinceitcomd
result in the apilling of hot iron.

Ihcemployeesa:thehotm:mlmﬁonnoﬁﬁedegmmrhanhcydidnmwﬂm
Gricvant going through the station headed north. Whited tastified that Management realizad that
therievanthadmnrnldm7B1manaccﬁom4BOF,bmthathislondshndnotbeenentcmd
into the 4 BOF tracking system. WhitedsaidhccallndthcpcrmninchuauoftthOF,whn
saidthmhewumnpﬁwdmﬁndtheGﬂwmfsMinthehotmmlmﬁonm. Whited said
thathedimedﬂxeainmﬁonwith&wing,and&wingraﬂwdmtthﬁmt Earving told
WM@M&&:&W&MM&M&:%MMM@4BOF
mamdﬁshlmdhadnotmﬂdforclmhmkmtha?mmeﬁomthMBOF.

Whimduidﬂmhcdemingcalledtthﬁwmonthemlephoncformmlmaﬁon.
Hamidtha:the&immmmmmﬂmmnmymd&mhedidmuﬂmredlim
Whitedsidﬂmtheﬁﬁem:gavenoexplmnﬁonforfﬁlingmobminclwm for his return.
Whihdmldﬁ:eGﬂwmﬂmbecauseofhisnucﬁohﬁom,Whimdmswmingﬁthlet
Pmtncﬁontomhimomofﬂ:eplmt
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AﬁcrarrivingattheGﬁevmt’slocaﬁonWhiwdsemhimforaﬁmemforwm&
evaluaﬁon,becamsc.hesaid,tthﬁnmthadperfmodthisjobmanyﬁmcsmdonthisdayhc
deviatedﬁ'omtbcwnyinw!ﬁchhenomllypcrformedh He bad performed the job correctly in
the past, even earlier that same day. Hchadalsobeenminedonthecormﬁpmwdm-es. During
the grievance procedure Whited also said that the Grievant's anger contributed to the decision.

UnderquaﬁoningﬁnmtheUnion,Whitedacknowleﬂgedthmthaeismwamm
formumethodofwmmﬁmﬁngiomoﬁmmmmemsmanminethutheﬁmeof
this incident. TthnionpointedomthunncoftbcnﬁeswithMﬁchtheGﬁmtischnged
mmnﬁ:emphyumustanmumcthmhaismoviu& but does not require sceking approval
for movement. Whitedsmﬁ.howwer,thatmenﬂahasbecnintcrpmedtoquﬁm clearance
ﬁanmagcmmtbd’mmovingonamﬂﬁncwhﬂchotmzmlis&mspomd.

The Uniox also questionied why Management did not investigate the GPS records or the
wlephoncmordshetwmmeGﬁeMmdothmnwthcﬁmeofﬂ:eincidmL In addition, the
Unionqwsﬁonedwhyhedidnotscndanyoncmaxnminewhetherthemawmmusuany
steamy. Whiwdmpﬁedthnhedidnotlhinkanyofthmsbepamneeesmry. The Union
memﬂmeeﬂm'smmmmwmmm
dwisimmsmdhimhomeimmedimdy.andﬂm,qmsﬁomhowﬂmWdefnﬂnthabaﬁs
of the decision to send bim for an cvaiuation instead.

EarvingmstiﬁedomﬁmobjecﬁonoftheUnionbmsehchadmtbeaapmumy

ofthegﬁevmmwﬁnsnwhnhemtﬂdhawbecnmbjeﬁmqmﬁmhgﬁomwcum. He
hasbeenwiththeConmysineelulyonOIO,andhndjtmwmplewdhisminingnsa
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supervisor of Rail Operations at the time of this incident. He had worked at & local milroad for
14 years, prior to his job with the Company.

Emingwaﬁﬁedthmaﬁerdeﬁveﬁngthchghhdlcsmmemﬁon,theemploywis
required to ask for clearance to return beck on the same tracks to the 7 Furnace, Earving testified
mﬂhemoeivadatdcphomuﬂ&omﬂ:emmvisormmcm,lﬁnghimwhaherhekncwm
one of his employees had made a delivery on a red light. Earving and Whited knew that the
Grievant's locomotive was back at the 7 Furnace. They could determine this by looking at a
menintheofﬁce,whichmcksthuloeomnﬁm\daaGPSsystem,whichisgumﬂybutnot
completely accurate.

Earving testified that the Grievant had moved his Jocomotive without clearance on the
hot metal track the way back to the 7 Furnace. He said that withowt clearance the Grievant could
havcnminmmotherlooomoﬁvctmnsporﬁng?uthladlaonthem Earving concurred in the
dacisionmsandtheﬁﬁmhome,becausehohndviolucdimpmufetynﬂm delivering
hot metal on a red light and occupying the hot metal track without authority,

Under questioning from the Union, Earving testified that it would take about 15 minntes
for the Grisvant to perform the shuttle operstion of moving the Pugh ladles to the 4SP and
retuming to the 7 Blast Fumace. He could not recall whether he noticed the Grievant's
whereabouts on the GPS while he was transporting the two ladles from 7 Furnace. I he had
noticed that the Grievant had moved without clearanice, he would have trisd to radio the

Grievant.

Envingdidmtmﬂhismmsuﬁmwitbtbcﬁﬂmmorwhhmyolhcrmplom
that night. mmﬂmmu&dmmmmmwmmmm
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did not check the audiotapes or GPS records. He said that nothing that the Grievant said about
thesinlaﬁonledhimtobeli:vcthatitwnsnecessurytochnckthempesoftclcphom
conversations or the GPS records. Euvingdidnotappmalthcmdorthirdstzphmings.
Hcpmﬁdedawﬂﬁmmmabomﬂmmcidmtaﬁertheﬂﬁ:dncphﬂaﬁng,abommm
months after the incident.

Emvingslsowsﬁﬁedmatwhenlnmlkedmtheﬁﬁmtheﬁﬁmmdthmitwas
steamymdhccouldnotn:thclightweu.AccordingwEarvingtheGrievamwldhimﬂmas
hegotupclosetothemﬁonwhenhemsmhingthemghladlesbackinmthastaﬂon.hccould
see that the light was red. Emingsaidﬂmmtheeﬁevammundthuthehadamd]igm,he
ahouldhavecaﬂed&esmﬁonmﬁming.

Mr. BiuCulhotmistagaoftheRdlﬂpmﬁonsGmxpmdhasMymniththc
Company. HesaidheﬁrstlmcdofﬂmebchQincidemwh@n Whited and Earving woke
him with a telephone call, Aﬂerwhaltheytoldhim.hemldthnnloteﬂthe(iﬁwmmgo
home,mdwﬁtforMmgememwuﬂhﬁn,bmuscofthclniousnmeoﬁhcimident He
said that Earving and Whited myedhteandpetfoxmndmhavowsaﬁon.audonthsfonwdng
dathdﬁarmlnodthattheﬁﬁa\mtshonbemmdudpmtﬁngdiscbarge.

Cnﬂmmsddﬁmh:wnsinvo}vedintbededsimuﬂcmcluded!huﬂneﬁmhad
committed two serious safety violations. One of his chief concems was the level of danger to
other employees in the area from the Grievant’s actions, He also considered the Grievant's past
discipline for carelessness, Inaddiﬁon.hcoonsidmdtheﬁﬁcvm'ssixymofmﬁcc,md
mndudﬂdthathzwuduemsmh!wmiduaﬁmforthi&uhcwasamhﬁvdyahm-mm
employec.



Cnlhounsaidhcconcludedthuawunomamntolistmmthempemcordingof
conversations that night. He ackmowledged that during the investigation o one from
MnnasmnmtnllmdtoampioyeesatﬂaMBOFormanyothmenmloymothathantbe
Management supervisors. He said that he would have done so if the incident had been classified

83 8 "near miss,” but it was not considered a "near miss."*

C&momalsoanknomdedgedﬁmmyLmomoﬁchpmmhavcnmthwghmm,
whichhwmthingﬂ:cﬁﬁmmdisdplmedfnrinm:pwmdeﬂhcmm
negligence rule at issne here, Calbounsaidthstitwouldbemﬁ:rnLommoﬁveOpmuormgo
through his career without running through a switch. He said that 30% of Switchmon have rum
through switches in the last 10 years.

Mr.DmnisShmxcLChnknmnnftheLma]UniongﬁwmeprwedmesimchS,
testified that another employee was involved in & rail incident shortly before the incident bere,
mdmiswmwnmingwheﬂmﬁwunployuhadclmun:hchmmmlm The
Unimmqmndﬂ:chpesofﬂmtelephommmaﬂmbetwmthlmmoﬁnwm
Rail Operations with regard to this carlier incident, The parties discovered that they could not
retrieve the archived recordings at that time. Shattuck testified, however, that this should not
m-ﬂﬁdﬂu&i:wminﬂdsmbmcthepmblanmmguimdbyﬂnﬁmﬂﬁs
incident arose and the Unicnmqneshdmpeainthismedmingthcmndmpofthcgﬁmoe
procedure. Homm,theUniondidnotWthomﬁomdemmﬁﬁedthmhc
wuldpickuptheGPSmcmdsonryaweekbefmdnubimﬁonhwing.

Shm:nkalsotuﬁﬁedthathehndhwddmingm hnvestigation of the grievance that
annther employee, Mr. Romeamnm,Sr..hadmimpommmleintheincidmz. The Union
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wnsnotabletommfunymhommBamnnnmcomeforwardmdgivehisinfonnaﬁonmﬁl
a few days before the arbitration hearing. Shattuck was considering subpoenaing Bateman to
nppmnzarbiuxﬁonwhcnheeametoShanusk'soﬁiccnndagudtomﬁﬁn

Bmmnt&sﬁﬁedthathchaswmkedfmtheCompanysimmm. On the night in
qmﬁonhemtxmporﬁngtwo“pumpldn”ladlesandsomeemptycmsﬁumﬂ;c430!’tothe2
BOF, Hesaidthathcaakcdforclmonthchotmmltrackmdwastoldthathehad
clmoebmmwatchomfortheeﬁcvamwhommkingadeﬁmymhMBOF. When he
Mmmmmwmmammm"mmhummdm
agﬁnmdwuwldWmmhomawﬁmmmaGﬁmwwﬁﬁngmemwm
by at the "runaround,” the switch area near the 4 BOF. At the runaround Bateman got off his
cnginemrealignamitzhnndspoketome(}ricvmbricﬂynbommpairstoButcmm’s
motarcycle. He also stated that he heard someone from the Command Center tell the Grievant to
wait for Bateman to pass, He said that if he had been the Grievant in that situation, he would
hsvaconcludedthathehadchumtomovaaﬁcr&hmnnhndgomby,withomaddiﬁonn!
contact with the Command Center. He testificd, however, that clearance procedures are stricter

mw.

BatunantesﬁﬁedthathewasappmmbdbytheUnionwﬁertopmﬁdnhis
infonnaﬁon.bmthuhamvergavcﬁ:isvunionofevenuwﬂzc&mpanymﬁlvmrecmﬁy. He
saidﬂmthcdidnot!iketheGﬁmthntheﬁﬁevamalwnyslmdabmzrwnyofdoingthings,
and this was one reason he did not come forward earlier. In addition, Baternan had significant
mcdimlmblmsnthcﬁmqwhichwuhﬂlymuhedmadingmdsoﬂa&mhwhinhha
received five days afler his futher's death, He said that be changed his mind about coming
fmwudbwmneheﬁmllythoughtabomhuwdzGﬁcvmmavnionbraﬂw,andiﬁheir
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situations were reversed, he would want the Grievant to come forward for him. For this reason
he decided 10 testify at arbitration.

Mr.JnhnKilbomneteaﬁﬂedthathehaswnﬁcdfortthompanyfmabomlZyca:sasa
Switchman; he has also served as an Assistant Griever for Logistics for the Union. He testified
that he has run over a switch and that it is very common occurrence. The Company does not
demote employees for ranning over a switch. He also testified that if he had found himself in the
mmcﬁmaﬁonastthﬁevmasdwm'hcdbmemm,hcwuldhwcbeﬁwedthmhchnd
clearance to move on the hot metal track.

TheGﬁzvmtestiﬁedihmhebegmwoﬂdngformeCmpanyinzom. He said that on
thedayinquesﬁonhewasupatthe?ﬂ]astanmwhmheﬁmtreccivedthecallfmmﬁming
to move the Pugh ladles. He asked Earving if he could finish his lunch. He said that Earving
hung up and called him back and said “no.” The Grievant said that he interrupted his lunch, cut
the load and proceeded towards the 4 BOF., He said that upon asriving near the 4 BOF he set the
switch to procsed with his ladles into the rumaround. He then disconnected the ladles and went
amtmdthmtocomcbackmthesamemkasmehdles,nowinﬁ'omafﬂ!mwithme
locomotive, Hewsdﬂedthatheﬂmbompulﬂngﬂ:ehnhladlesalonathcdeﬁwry&ackmd
whmhcpusedﬂnwghthesmimhcb}cwhhhommdbcﬂswdmthemﬁnnunployw,so
that they could record the Pugh ladle numbers. He said that he saw a green light as he went
dnuughﬁemﬁm,mdmmmmmthemﬁmthcmphyumedmcbwkm
are on mn incline coming into the Station. Therefore, the Operator must carefully control the
speed of the railrosd cars during this operation. At this point he was opersting the locomotive
from 8 remote controf device, whils riding the Pugh Iadle car, and therefore said that he had an
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exuainaenﬁvenmtob\nnpanything,sinccheﬁakedspﬂﬁnghmirmﬁ'omthePughladlconto
himself.

TheGﬁwammﬁﬁedthuwhmhcwmmmakefh:mtwlmvctthugblndlamﬂm
shﬁomhomﬁmdthm:heﬁgmmr&nmmmdbcﬁwedthuhehadmadcamimh.
Hcteutiﬁedthnthewns"ﬁmkedom"and‘ﬂustemd"mmﬁzeﬂmhehndmndemchamistnke.
which he said is a mistake he would never meke, He said that be pulled the pin to detach the
mmmm&mmﬁu,blmmmmmwmmhm
engine and then south back o the switch, He said that once he reatized what he had done he was
scared and wanted to leave the area. The Grievant aaid that be told his co-worker Tim Hubbard
thuhathaughthnhcmumhmgomthmghamdumthhhnghmmmthem

WES SO steamy.

‘I'thrievuntsaidmthnpointhehadhmdBatcmanmﬂforcleamcconth:hmmem}
track. ThaGﬁevmtwsﬁﬁdmmEuﬁngth:nmdih-GﬁwamthmBmammmonthemyup
with the pumplcin and that the Grievant should stay in the clear until Bateman went by. The area
is“tight,”aooordingtothcﬁﬁevmz,mdsobotthﬂm-smoﬂ‘of:hchlowmotimand
Mbdwhhuchoﬁﬂhieﬂyabommpﬁnﬁngm'ammmyde,whichhahobbyofthe

Grievant’s.

mmmmmmnmmmmm@mmmem
asked him what had happened. Hcmidhcexplninadmﬂmﬂngtha:Mwmalotofm
mdhethough!hhndagmmﬁghtuﬂ%hemﬁmdhcdidn‘nhcgmmmhﬁthe
area. mﬂﬁmwﬁﬂdtbﬂﬁuﬁmdﬂdnﬂmnﬂmﬁm&mtbuamapmhlanwhh
the Grievant's clearance in retuming. Whited called him a few minutes later and said he was
sending him home because there was a problem with clesrance,
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thnWhitedaniMa:the?anmhcsaidthmhemsmdingtbeGﬁmfma
fitness to work exam, The Grievant said that he was upset at being sent for the test, because
mﬁﬂnghadhmpmed;thmehadbmnomcidemandhehadn'twmckedmything. He went for
the fitness to work exam and passed #t. He was sent home. He said that after that, the Company
never asked him for his version of the events.

‘Iherievamwasaskedbytthompanyatubitmﬁonwhyhedidnotnoﬁﬁ-aswvisor
when he realized the light was red. He said that he did not do so becausc he had already made
&mm&mmmmmmmmmmmmmm
and wunted to get out of the area. staidthathsmpmpoaelyﬁolatedthenﬂngainst
moﬁngmamdﬁghLchﬁﬁnthadidmeEuvingimedindyabomtheincidm
heean.schewuaﬁ'nidtmearvhgwouIdlookfor"myrmsontohmghim"andhewamedw
figure out first what bad actually happensd. He said that he could not remember whether he had
raised at Step 2 or Step 3 of the grievance procedure the telephone conversations regarding his

Clearance to move,

mm&ummmammmmmmmemwmmm
about the information he gave at arbitration. He said that he did not overhear a conversation
hﬂmEmvingsnthﬁwmtabmnolmmthehotmmmackonthcdayoﬁhc
incidcntmdthnhwuwithﬁrvtugintheomceﬁmday. He said that in any cvent such &
convarsation would not have constituted clearance. Earving also testified that he did not recall
this conversation, and even if it had occurred, it did not constitute clearance,

OnmhmlCnEhmmh:ﬁﬁdﬂmhedimedﬁthKﬂbomMalmofmﬂoymm
switches and are not disciplined. He said that 28 switches had been replaced this year and that
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often the Company does not know who has nn over them. When the Company is aware of who
has run over switches the employees are disciplined. He said that he was aware of another
mployeebcingd:motedfoﬁﬁdaysfornmingamm

Ms.TmcmeughmﬁﬁadthuslmisDivisiouMmgmofInmeogisﬁmmdshc
Was present at the second step grievance meeting. She said at that time that the Grievant said he
bcﬁwedhchadclmmnceb&amhehndmlhdmmnmbmusehchadhada
conversation with Rail Command, Mr. JimVi!gl,Hl:ﬂ#rofLuhorRelaﬁmﬁ:rthepasttwu
ymmﬁﬁedthnhfmmdadthesprhnﬁ:;mdtthﬁmwthcmemqﬂmaﬁmn

that point in time.

The Company’s Position
. SncmloftheUnion'sfaotundarglmentsshmﬂdbeignomdbylhcArbitmtorbwmme
tbcywuenotm:lseddmingthegﬁcvmeproeedm. According to the contract, facts not
pms:nmd;niortoS&pSofthegﬁmmpmcedmmaynmbepmcmﬂdinmbiEnﬁm
In addition, miaingmcsefactsandmgumenuattbispoiminﬁmeullsimoqu“ﬁmﬂ:eir
credibilityandthcweightthcysbmﬂdhegiven.

- Includadammgtheufachmdugmmmﬂlewsﬁmonyofwmenﬂmmdthe
arguments regarding sending the Grievant for & fitness to work evaluation.

» TheUnim’sngmnmmdhgmdingmeGﬁmforaﬁmmmkeVﬂMQn
wamwﬂwowofthemmdmybcmcﬁontouymhingthismmduthe
umbrella of another arbitration award that was issned after the grievance procedure in this
case was conducted.

» mmemeCmdemmvuﬁpﬂmhﬁsmm
a new argument and a red herring.

. MUﬁmmMnmwwﬁhmﬂmMpﬁmdmploymfmnmﬂng
switch:s,whichismmahingtheﬁdmhadhemdiscipﬁmdfminthem The
Compmydoesnmdimipﬁmfmanovmsﬁmmmndmnotkmwthe
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identity of the employees who ran them. When the Company knows who is responsible,
Management disciplines employees.

Ahhm:ghtheUnionmatheaskedforth:audinﬁpmofconmsaﬁms,ﬂﬁsmis
ﬁ.ﬂuunthmﬂ:eothwcmwhereﬂ:cmplommaimdhehadmmivedclmm.
HmﬂnGﬁevmtdidmtmakcthmMmtcaﬂicrinthcpmwdingsmdihnumm
need to obtain the tapes before they were erased.

Theconmcmdpmoedmwnspmpcrlyhmdiadandﬂmmspmsionmconvmedwa
discharge. TheUnionhadtheabﬂhytomiseautha&mmdhsuea,imluﬁngwhemer
ﬂ:mmammusaﬁonwithﬁnwingmgmﬂingc!mthmwasdimduﬂw
Grievant and overheard by Bateman. The Company’s evidence is consistent with the
Grievant’s testimony at arbitration that he wanted to get out of the area fast and that he
eonchﬁedﬁatthﬂhnmﬂdpnmmdmﬂuhmmmlmhﬁnmﬁsfaumﬁce
convearsation with Bateman.

lhuemdhmhgsahwldnmdcﬂeathcArbimm’smﬁonﬁomthemalfwmﬁthe
case, I‘heGricvmtwnswminatedﬁ)rviolaﬁonsoftwomﬂmfetynﬂu. It is imdispuated
that he moved hot metal on a red light, He had moved hot metal at the 4 BOF before and
mmnismmnncondiﬁoninmcphnt.

mmanuenmofmovinghotmmlonamdﬂghtcmbeveryscﬁous. A collision
mmg?ughladlaamaymhmmmlspﬂlase,mutﬁnginmqjordnmagcm
equipment, and possible injury to other employees.

umthatthisdidnotmhﬂcanyﬁolmmcmle, he should have called the supervisor at
thet point in time, Bmuhewutﬁaidofthcwnmmhacﬁdnmmponﬂm
aihmimbut@thoﬂm?ﬁmmdﬁniMhism

Mdmﬁnhhdclmbﬂﬁehmmlm In comntrast, Bateman ssked
fornlmmulﬁpleﬁnesbofommtnﬁgthcm

clearance more clearly. Howcm,thisdounotmmthatemploymmnmreqlﬁmd
maakﬁnclwmmmthepushﬁnr:memwmdmaminmzﬂ’ect
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» Bmamau’st&cﬂmonydemmm&msmatthcﬁﬁmismemployeewhodmmhe
wants to do and likes to do things his way. His short career with the Company supports
this view of him, Hehasahiswryofnfetyviohﬁons,mdinthismmmedhm
serious safety rule violstion. He has also demonstrated a lack of remorse or
accounntability. Reinstating him would place other employees and the Company's
property in jeopardy.

. IheCompmyalsomhmiuedammberofnbiﬂaﬁonuwmdsinmpponoﬁmpoaiﬁom In
oueease,anmnplo}rurwﬂhadiscipliuerecmﬂwh{chtheCompmsaidislikethc
Gﬁevanfsmmrdleﬁhismvdﬂ:ompennissionandshowcdsuchmmdimﬁmﬂ
for his job that the arbitrator upheld the termination. Here the Grievant demonstrated a
wmdimegudﬁmhemleaandaﬁergoingﬂmughnmdﬁghnh:didmtmpmiubm
went back and finished his hinch,

. Fmdlofﬁ:cabovareasons,ﬂnCommyugucsthmthegﬁmsbouldbedeniedmd
the discharge upheld.

Ih¢ Union's Positiop

. Ithniondisﬁng!ﬁnhesthearbimﬁonawwdmbnﬁmdbytthompmyinwhichthe
employee was terminated for leaving his workstation, Herr: the Grisvant was not
hrmjnmdforthenmeoﬁ‘enseandmpondedmdindpﬁmbyimprovingonhismﬁa
conduct, in contrast to the employes in the other award.

. Amﬁudmiﬂmmﬁedmbyﬁe&mpmyheminmlvedmmplom with a much
longer and more serious disciplinary record then the Gricvant's,

o Othumwciwdbythompmyinmmthemﬂmdindnmy,wm&erMescimd
stated that employees would be discharged for s single offense. The language of the rules
Mdmmmmmampbymwﬂbetmimedfousinglcoﬂ'm. In other
cuaschadbyﬂwCompnny.ﬂwmployeehadmmedinthcmcmiommimdmt
on earlier occasions.

. IheArbium:thﬂdmnsiduBﬂm'szbmaehemuldhwhemcaﬂedw
MuamWMdemmnyof&rﬁngdednwmmhof
rheirmthnonywascvidmﬂmmeUnionhmdfortheﬁm&mmhehwing. The
Union bad repeatedly asked the Company for the testimony of Earving. In addition, the



v diwL AT L AT PR R Fe 134y

15

Ummhasmubﬂitymmmpdmphymwmsﬁ.ﬁrmﬁlﬂbiuaﬁon,andconsidmﬁ
doing that with Bateman here. Bateman testified as to why he did not come forth sooner.

Fu:thmme,iftheArbiﬂﬂmcmmmddathemﬁmonyomemmyﬂamshcshould
notmnsidathcmﬁmmyofﬂmvingaither,simhedidmtpmvidehismﬁmmy
before the arbitration.

As for the fitness to work issue, the Union never has claimed that this was the reason for
the Grievant’s dischargs in thig case. However, the Union has raised this issue simply as
part of its larger due process issue about how the Grievant was treated in this case, He
was sent for the test becanse he made the wrong decision, which is not & good reason.

mmummwmmwmnwm"mmmum
miss” investigation should have been condnoted.

TheUnionisnotdismimingﬁwimponmcofnmningthmughaswiwh. However, it is
notmommonwnmﬂ:rmghamitchandtheUnionisumingthmnmingthmm:
switch should not weigh so heavily as part of the Grievant's record.

TheUnimdimtbeCompmysaanﬁmthmtheGﬂwmtnmmadﬂhesrgumcnt
before arbitration that he had clearance to return to the 7 Furnace. The process of
obtaining clesrance was much looser and more conversational at the time and the
Grievant had clesrance under this procedure. Furthermore, if the Grievant did not have
dmnumdu&isloomrmthonitismtc!mhow&temmhndclmcc.

Enﬁg'smmmwmmmm&dnepmuﬁngwhddmdlong
after the incident sccutred. Itappmtobeaddrmedwimmamm:&mpmy
considered important at that time. His statement only refers to “clearance” with regard to
the red light issue,

mmmﬁmmmmomnfmmaﬁmmmmﬁmom
the radio on the day in question. Earving was the only Management witness with first-
lnndknowledse,mdhedidmtwsﬁfyatﬂ:cmmdorthirdmp. The tapes would have
mwmmvuuﬁmowmad,mdtheyshmldhawbmpmedmd
presented. This is not 8 new argument. The Union took the position that the Grievant
Mchmnwﬁnmmehqhmmmm&rﬂmhmdmingﬁ:gﬁwmpmﬂ
mmbﬁ:hthemnmaﬂonsbﬂmthe(himwdhismﬁm.

In addition, the Union asked for the GPS reconds. They were never delivered 1o the
Unimmd:heUnionhdcomemthemthemekhcfmﬂ:ehmhg.
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TheGdevam]mdmadethismovenmnerousﬁmsimhepasmdthomincidem,including
on the day in question. TheCompanyhasnutdcmonsuamdthattheGricvantshowed
wanton disregard for the rules. Most likely what happened was he made & mistake that
he recognized very quickly. Hecouldhavesimplyliedmdsaidﬂmthcligb:mm
andthefuctﬁmthcdidnotdosoenhanceshismdibﬂhy.

WhﬂeﬂleUnionwnuldhaveadviaedhimtomﬁfynmxpewisorimmcdimdyaﬁu
mnningaredlighghisfaﬂmtodosoismomlmdmhndable,inﬁghtofwhmdid
happen to him when it was reported. His concern that the Company would use the
MdmuamemwgatﬁdofhhnisbomembywhndidhuppmHhcm
terminated, Tthricvammdsupforhimulf,andismtlikedbmegmorby
Bateman. Healmknewﬂ:ﬂmmxphywwhomnbsohﬂelyinnmhndmcmlybem
fired for a similar incident.

Bm'smnduaahommeoneacﬁngwymﬁﬂly,asldngforpmmonmal
timutomkemthuthewouldnotgetintomuhlc, after the other employee was fired.
ThaGPSphomn:msistentMthBacmnn'smdtheGﬁevm’smﬁmony.

Thanﬂeitselfmqﬁrcaonlyﬂmthccmployeemomelﬁsimcntionmmove,notthathc
must wait for clearunce, Howwer,ﬂ::pmcﬁuistomqtﬂ:emomthmjustmnmmcing
one’s intention to move, Bothopamrshadbeengimdca:mtogoforwuﬂwithth:
nmamovemtchﬁevmntogoonmthchotmetalmckmdBawmmtosoontbaaide
rnilstogetﬂxem~nslnu¢asthcymhedoutforachothcr. Employees at Rail
Comnmdhaveonlyauapmmdmmideaofwhmtheomwmonmemmdm
located. Bothanployeeahadnlarame,inthebmadwnvmaﬁma]mythatitmgivcn
at that time.

ItdoeenmmkemthnEmvingmu!dmnmmthaGﬁmminthetumwif
he and Whited were not watching the GPS, Earving did not raise any issues abont the
Gﬁwmfscbumeebaekh?hmaeemﬁlhcfomdomthnthe?ughhdhmmbmhad
0ot been recorded.

Buman'smwmonymnmmﬂmdby&ningorWhimd,whosaidtheywnldnot
recall the facts, The Union had sought to htmg&mngmﬁothepmeasmﬂ::rfm;ust
this reason, to determine the fucts,

mmmmmmhmmﬁdmecmhmummehm
mctalismminmd«toadduubmnceto&wdisdmgc.
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Calhommvercaﬂedtheﬂrinmtogivcbissideofthum. No one was sent to look
&t the gite to evaluate the steam situation. The Company did not keep or review the

tapes while they were still available. This should have been treated as & "near miss® and
investigated thoroughly,

mwmwmwoﬁwmmmmmmumw
asked if be could finish his lunch first. When he was told no, he went to do the
assignment. Itdoesnotmnkesenseﬂmh:wouldmdnngarhimmlfbygningthmugha
red light, just because his lunch was intermupted. In addition, he immediately admitted
hianﬂmkowhichismtmmimﬁththethamythmhedeﬂbuuﬂywemﬂnonghawd
light or that he did not care about it.

iftthampmyisniﬁngthnﬂwGﬁmdcﬁbuﬂclywmthmgh:hemd light, then
his past discipline for negligence is not relevant. If the Company is arguing negligence,
thmthcpmtdiscipﬂneisrelevmt,buttheGﬁcvmthadmhndanypmblermssinoemO&
except for running & switoh, which is not uncommon.

EvenifthcCompanyhnsmsonmdiscipﬁneﬁwﬁﬁmmﬁornmingthemdlim
discharge is not warranted, 'IheCompanycommiuadamqjordmpmcmmbymt
even bringing him in to question him sbout the invident, which suggests that the
Company was on & fishing expedition to terminate him.

‘IheUniondteunwbitmionnwazdinwhichthearbitraxornﬂedthatthcwnductofcnc
ofthemxpwvimmﬁhthaofnpummorblﬁldhgame.

TheUnimugmmmmcmnﬂmﬁonhemshmﬂdbeommbmmomofthem
mmﬂmmaﬁmmumi.emmmm&dmmw
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Findings and Decisipn

The Company has texminated the Grievant for a violation of several safety rules, a
gmua}nﬂemgadjngnegﬁgmcemdmlmmua,mdonthehm'mfhisovmmri The
Employerbmthcbmdenofprovinginthiamseﬂmthemployeeengngedinmmnductfor
whiuhhcischmgadmdmatwmimﬁmisappropﬁatemdnthemndmdmfjustwm. The
Companymguesﬁmﬂhasmctthisbmdanwithmgudwtheﬁﬁzvmfsmmimﬁon.mdthc
Union disagrees,

m%mmwmmmﬁohﬁmhmlaﬁmmmmmwch
occurred on December 29, 2010. Tthompmynhlrﬁtthzicvmanthatdmwith:l)ﬁﬁﬁng
ﬁowaitfnragmenligbtmemcrthe4SP(Sweleducm)hotmetalstaﬁonatthc4BOFand
instmdenmﬂngonaredligh!;nndz)failingtoobtainthepmperclmtomelbmkonthe
holmetaltmcksﬁnmthe4BOFwthc7Blastmeoe. The parties presanted a great deal of
wnﬂicﬁngevidmeandargumemmthenbiuaﬁonhmingrewdingbmhchugn&

Somme aspects of the evidence are frankly confusing. For example, the parties have used
mctam“cim"mvadomﬁmmthroughnmthisdispmmdﬁmhtheﬁﬁm’smming
theatntiononamd,rnhammmamﬁmmdmomnﬁmummfwbﬁuﬂcgndfnﬂm
to obtain clearance to retum on the hot metal track. Formmple,Earving’smmpmdmed
scven months after the incident uses the term “clearance™ solely with regard to the Grievant not
having clearance to enter the 4 SP hot metal station. The statement does not even address the
issuc of clearance on the hot metal track. Incomrm.atﬂ:arbimﬁmburmgﬁwpuﬁeaum
ﬁu:word“clearance"ahnostcxchuivelytoufermﬂuim:cofwhmherthe(iriwmthnd
clearance to return on the hot metal track.
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With regard to the issue of clearance to return on the hot metal track, the rule with which
thcGﬁevmiachxrgequ:ﬁmstbeemployeesimplytomnomhisintmﬁonwmove. The
Unio.uconeedes,howevﬁ-,dlatevmatthcﬁmeofthisimidcmcmployeesmreqﬁmdmdo
more then simply annomnce their intentions to move. Nevertheless, the requirements of the rule
orpolicyasenfomedu:thmﬁmewmnotaxpliciﬂydescn'bedazarbiuaﬁon—themmcm
witnesmon}ymsﬁ:ﬁedgmaﬂythmtheGrievmth&dnotmetm Perhaps the requirements
couldnotbedemﬁbedmomdeﬂmzoiybmmtheywm‘tmydzﬁnite. The parties stipulated
h&hmmmﬁem&rmﬁngmmmdmmmmmknﬁe
ﬁmeofﬁsmcidmtmlmmdmfmﬂﬁmnﬁemmmmwm&is
incident occurred, The partics also introduced evidence that another employee had been
disciplined shortly before the Grievant, that problems in mil communication were part of that
yicvmndemde&mMmmﬂimsttheﬁmbﬂmthepuﬁaabomm
clarity of the policy.

Undezﬂ:estanduﬁofjustwme,mqnployecmxyon!yhediscip!inedforanﬁcviohﬁon
if the rule or policy itself is reasonable and clear and is made known to the employee. Otherwise
thcmpbyudommthwumuhqumoppwmﬁtywkmwmoondwtismquindmdwm
eonductislike!ytomuhindisciplim,soﬂ:atthcm]oyeemxyconﬁ)mhiswherbehaviorto
the rule or policy. ]hehckofclmﬁyinthepolicyhueisuigniﬁcmtharﬂarﬁr!hemmy
movmnehlmeeﬁngimbmﬂenofembﬁlhimthmth:&ievm'sacﬁonsviolatedthcpoﬁcy
mddmcﬁmthmthuewasjustmefortheﬁmployertotﬁsdpﬁnctheﬁﬁmfmavioinﬁon
of the policy.

mnmmmmmmmmuﬁﬁmmm
locomoﬁvemmwithEmponeeBmmnm,whomalsoopuaﬁngalwomoﬁve.ata
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Mtclﬁngmneertha48?,justaﬂerttmﬁxicvmtlcﬁd:c?ugbladlcs. The Grievant presentad
eﬁﬁmdﬁngthegﬁcmupmwdummdﬂmbimﬂonthathmpmmthe
nnnsmmdmarrhc4BOanﬁ:aldayﬂ:l:!thn:ﬁwyundmtoodeachoiher’slocaﬁonandthz
order of moves they would make. Baternan’s testimony confirms this, The GPS records support
theGﬁevam'smdBam'swsﬁmanyabomwhm!heymamdhomemmwonldpmcwd
first on the hot metal track and then the Grievant would use the tracks after him.

m&h&nmcmmmdesﬁomﬁ:eevidmwthmaomemmmicaﬁon,dam‘bedas
"mmmL"wwmlomoﬁwOpumdenﬂCmmdmmdmmcm
wthumnRﬂComdemwonldknOWWhMOpNamummdcoﬂdufelydm
their moves. It is highly unlikely that Bateman and the Grievant both would have made
mmsemmtsformcwaiﬁngformeotheratﬂ:emmmimdchangingsﬁwhcsmd
ﬂmclymovingﬁaireqmpmmanwiﬂmutmymmmmiuﬁonvﬁmm&mmd. In fact
BaxmanaaidthatheulkedtoRaﬂComumdmiudmingHsuip. He also tostified that he
overheard Rail Commmand wik to the Grievant as well. He was not disciplined for moving his
equipmmtwithomclmnneetharday.aﬁotwhiohlcndsmdibiﬁtymhisvmionoftheevams.

mCmmmmm,me'sbsﬁmywmbemﬁdmedmaﬂ.
mﬁmmmm&wmm. The parties have a procodure
whichmqu&uthzdwelopmunofimpmtnmfmmmdmglmmmwnﬁmﬁmmdin
mym&npoﬂmlwidmwofmismmisedmiminmmqumthegim
much if any weight, Batunmpmvidedma'alconvimingnrsmmabomwyhedidnot
mforwmﬂmﬁa.hchxﬁnghismﬁmmndindpmblmﬂudnm&hishhrandh&
dislike for the Grievant. Mmi:npomm]y,hnm.theCmy'spﬁmnyW'mmomhis
im.ﬁwhgmmmhdﬁmmywmyothukhdofwidmaemthisiumdmingmy
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mvas&gaﬁminwhichthevnionwasinvohed,mdmmgﬁngﬁwmmecﬁngsdthm His
importmntesﬁmonyonthisismcwasﬁm;rmenmdalarbinuﬁonmo. Therefore, because each
putyhurcqumedmewmwrtomﬁdmeﬁdmmwwingimpomt&cupmmmdfm
theﬁmﬁmﬂMmbyeMmtheMbihﬁwmlmmmemmwﬁwd
ﬁmmmwimmmgﬁm-sﬁammmmm
mgmdhgnumﬁmofthiseﬁdmdmingthzgﬁwmpmed:m. In addition, gince the
Comnyhmthcbmdmofpoofmdmpemﬂmwm&vm'smﬁmmyfmtheﬁm
ﬁunubimﬁon,medmmdsofdumoomfmmmﬁngaﬁﬁhmﬁqpmnﬁtmemima
mﬂeoppmumitymmhnthismwm&mmw,inchdh;pmmﬂng&mnm'swsﬁmony.
thhemom.Mmugan:mhadthaoppomnﬂtywinmviewBshmmmhmliuinthc
process, TheGﬁevamidenﬁﬁedhimduﬂngthemdmpmecﬁngofthcgﬁwmprMm
as being present during the incident that day. This grievance meeting was held shortly after the
incident occurred. The Grievant likely would bave identified Bateman sooner, if the Grievant
hndbemimavicwadinmythoroushinmﬁsuﬁonoﬁheincidmtotherthanonem'twobﬁef
talephone calls that took place rght after the incident. No information was presented about
Mmmm‘smvmﬁmmmmhhmdmof&mbdnfﬁmmdnﬁu
whichhmmmcpimymmthaﬁﬂevmfsminmﬁahmm
station on a red light. A thorough investigation of the clearance to retum issne would have
inclndaiuauﬁninnm,minmmewoftheGﬁmwndwwduﬁuﬁwimidmm-hy
Mmgmnnpumndnmhnmodimlyinmlwdinhimﬁdmmmwngmwm
mmmmmmwymmmmmmmwm
m&ehmof&zmommﬁemhmyhmhmﬂsﬂmmmmﬂmmdmﬁablc
regults, mwmmmmwmmmofwmmmfm
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had immediate information about the incident. Very likely an interview of the Grievant would
haveledtonnintewicwofBatcmm and it is likely that that would have led to a review of the
audiotapes of conversations between Rail Command and both Operators rogarding the incident.

The Arbitrator has considered the evidence, provided by several Management Witnesses,
tha:theGﬁwamdidnmdimﬂymdmingthegﬁmccpmced\mthmhchnddwmoc&om
Emving&mwodbacktnthc?BhstFm. The Employer argues that no further
inmﬁnﬁonwunemy,hcludingmyzwiewofthcmﬂiom. In order 10 meet the
m&mofmmm.mﬂmlmmmmammmngﬁmbefm
discipline is imposed. Alﬂxoughaddiﬁonalfwtsmaybedevdopddmlngtbcgﬁamw
moccdm,thegxiwmcemwdmoccmonlynﬂuﬁwmployeehasbemtﬂminmd,md
cannot be relied upon as a substituts for an impartial investigation. The parties here have not
tmdiﬁomllyusedthcgﬁwmeprocedminthisway. By the time of the grievance procedure
hmfornamplc.tthﬁmdmadyhadbcmMnﬁm&mdﬂuUmonmdtheGﬁm
maymllhavcbeenmostfncusadonpmvidinginformxﬁonotherthnnhisownchimsthmoould
support and comoborate the Grievant’s position that he had clearance information, for example,
thstoouldbepmvidedbyBammmorﬁnthmiawingﬂmtnpas. A thorough, impartial
Mmmmwmamwﬁwdmwmam
hddmtmchﬂhgwmminampbympnqtm,whmmh!owmuﬁwmm
Whowumwhomidmmwhomwﬁhmdmmcmmmmmdwhmme
statements were made, along with any other important relevant facts,

TheCompmyarmthatﬂ:el]niondidnotmiseﬂnmieqmcyof&eimu&pﬁonbefom

the arbitration hearing, Hom.dmingthegdemﬂ:eUnimclmiydispumd&m
Compmy'schimthatthc&ﬁmmmowdonthehotmchlﬂmkwﬁhomcimmmmd
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requested additional information that the Company had not considered in its brief investigation.
ThehpumighthavcmohedtheMudqmsﬁom,especimywhmpdmdwithtthPs
moords,anditisnotclearwhytthampanydidnotpmvidemmatﬂmpointinﬁme. One of
ﬂieprhnuypmposesofmdingnrhmmmaﬁomistomhmmavaﬂablemmwsﬁgaﬁom
over incidents like this one. Devalopingmhfactsisespmiauyimpomwhcnmamployec’s
job is on the line.

TheArbiumdnesnmcmchdu,muﬁmmgmtheWmmthmbefaﬂmw
eondmamomﬂmoughinvesﬁgﬁminﬂ:ismemﬂysuppomaﬁndmaﬂuﬂhe
MWOﬂicia!sinvolvcdinﬂﬂsdispmewe“omtogct"tthﬁwam. Nor is it clear that
theclemmeismmspﬂedmmpofthemdﬁghtviohﬁmjustinorderwmsmthe
Grievant's termination, as the Union argues. It is just as likely that the Management officials
conclndedveryquicklythatthcymdmtoodclurlywhathadhappcnndmddecidedthutthere
was 00 need for any further investigation. Homu,incidcutsmnynotbeassimplcmdclwas
tbeyminmemommmdamommthmﬂvehnpmﬁﬂhvesﬂmﬁmpmma“mshw
JUdM"pﬂﬂcﬂminhenmemplom'smvﬁthﬂmCompmyisbeingm

mvnionugmmmmeﬁﬁmmd&mmhsdmﬂdmwwmﬂm
their moves mthchntmemlmk.mlnqasth:ywmhedomﬁ)ruchothm Perhaps a more
mwmmmamofummwmmwm.
However, the Company bemsthcbm'dento]lovidewnvimingcvidmon all of the important
Mmmm&&mmmedeWmcm
ThncfmﬂleCmnpmymusmbﬁshhﬂﬂsmthnﬂmemineﬁectac!mnuempoﬁcy
mquﬁﬂngtheemployeemobminmpmﬁcﬂutypeofpumindonmmowondumk,thn
theGﬁevmknewofthispoliuyuith&thedidnmmplywiﬂlit There is not sufficient
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mvmcmgcvﬁmmmﬁsmmmmmmmawmﬁdmthavedmmmw
thﬂdﬂy,givmthceﬁdmcepmmwdumﬁmﬁonmdﬁmlmmmdmineﬁbmnthe

time,

Asfordnucondchsrgc,theCompanyhmchmgadtheGﬁevmﬁﬂ:movingﬂ:nPugh
ladlesonmilmimothehotmemlmﬁononamdllght,evmthoughhewaswppuaedmmove
them only on a green light. 'I'heGﬂevmthasoonsiunemlyslatedthaihemimkmlymWedthe
Pughladlecmonamdﬁght.minkingthuhewasmoﬁngﬁmonﬂn green light, He testified
ﬂmamnuhcmﬁmdhismimh,hebwame&ighnmdabomﬂndm.blmbdﬂnhgh
ladle cars and left the area.

Envmyswdmmanennmuﬁdedmmmomhsaﬂuﬂ:ehddengmggmthuhc
concludedthatﬁwGﬁevmhaddeﬁbunmlyconﬁnmdwmovethePughhdles into the hot
memlmﬂomaﬁudiscoveﬁngthattheﬁghtmmdmdnotm This appears to be the basis
forhisoundudmlhmthcﬁﬁevmtwdhavduﬁdmddch'humﬁolaﬁmofﬂ:emfﬂy
rule. mGﬁmmsﬁﬁodnuﬁﬁuﬁmmmhemdommvhgﬂlemmmmmchm
metal station before he realized that the light was red.

Thmthmiuduﬂﬁmndiﬁ‘umceinﬂnmmdmnawywhmhnppemdﬂmday.
mummmmmmmmmmunmm"mmd
thoroughly investigated. Howcver, that was not done in this case. Neither the Grievant, the
employecs at the 4 SPnaﬁon.nmmyoﬂ:eranployeemintenicmdabommtIyww
occtred that day, Nommmmeﬂwmmmﬂmﬁﬂﬁcml‘scwmabomtheﬂm
conﬁﬁmm&y.mmoughmemmﬁmmmommmdthuﬂwydidnmmmc
Grievant's cars pass in front of them.
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It is not clear what motivation the Grievant would have far moving the cars deliberately
in an unsafe manner, Hewsﬁﬁodwithommudicﬁonthmuﬁenmoﬂngthcmwem
into the hot metal sntionhemsmqtﬁmdwﬁdconthchghladlewitsclfandmotelycoml
the Jocomotive, Ri&ngﬁc?ughhﬁumplwcdhimmﬁwﬁcmtphyaicddmgerifthem
hadeolﬁdedshnrply,innwaythmmdspiﬂmoltenhon. Under these circumstances it is
&fﬁmﬁmmlﬁemmemﬁvaﬁmnwbymm-mmuhaﬁngmleaw
hishmch,waﬂudnwdoﬂﬁngs%wuf-depmm’blybewmﬂnhe&imﬁnhngm
extreme physical danger. Nmisthuccvidmcethatheﬁﬁwmhadwmmmkyor
hothaadadbehaﬁorinthepaatthmwnuldmakesuchamoﬁvaﬂonmombcﬁmble.

1t appears that Management's conclusions regarding the Grievant's actions that day were
based on a brief telephone conversation immediately following the incident. There is sufficient
evidmummmludethmﬂacﬁﬁevamdidmm&shotmﬂdmﬁonanamdﬁght. Without any
ﬁmhnevidmccthmmighthawemwgedﬁomamontbomughiwwdgaﬁomhmm‘,me
Arbitrator cannot conclude that the Grievant deliberately violated the safety rule and purposely
wmthmuaharedﬁghwhmemeﬁngthahotmmﬁon,mdthenmnﬁmwdmmmem
south into the station after realizing that the light was red. In addition, there was no evidence
thathcwnss;nedbg.mviohﬁngmyoﬁuufnynﬂesatﬁﬁaﬁm Perhaps a more thorough
investigation would have shown something different, While the circumstances may not have met
thcCompuny‘suimiafora"nwmim”im&dmgitwouldhavehmmmblcwm
mhvuﬁgaﬁonhnomywnﬁﬁmstyhvemhmdwtmsuﬁmmim As
mmmmammmmuwmm*sm On
thismiﬂwemtmmym]wdm&ﬂhe&bimmm&ﬂmﬂn
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mismkcmﬂmdﬁnmadeﬁbemtcmmdimgmﬂonthepmofmcﬁﬁmfonh: safety
ofhimselforothmorforCompmypmpertyonthcdayinqm:ﬁon.

Although a thorough investigation would likely have resulted in a clearer factual pictare
hﬂg&emmmrwmlmm,lhuﬁ:cﬁﬁm’soWMmissmmmMngﬂn
incidematsufﬁdmfortheCompmymwmhﬁe!hathzcmmnﬂtedmmofmgﬁgm
muiﬁngdiscip]hwwhmheminmthahmmmldoﬁvuymonamdﬁm The Grievant is
quﬁmdmumiseahighlmiofwﬁimmdmwhmpmfomﬁngmopmﬁonoﬁhism
wmmammofwﬂmmhmmﬁmMym&hminﬁnymMm
moﬁamployem,md!orﬁgﬁﬁcamdmgawmocompmysmpmy. If the conditions were
mmﬂysteamylhmdnymanﬁmﬂﬁwmhndmemnmponm’bﬂhymmakemthax&
Hgﬂmmmmmnﬂwmﬁm&mplomformﬁmﬁm Furthermore, Management
mmblymwdhim&comampuvimimmediamlyuponmmﬁdugmenﬁmw
manygoodmhmiudhgeﬁmm:ﬁngmymm&wndiﬁomthnmthem'bmdmhis
mistake, mmfmv,thcArbiumrconcluduthatangmmtdidnotmakeamimkein
cmdudingthnsigniﬂcmdisdpﬁuisapmpﬁmforthnGﬁwmmmhgthchmm
station on & red light

mmmﬁmmﬁmhmmnimmmhmmmhy. The
Gﬂevuumdwhugadforﬁohﬁmmwjmﬂfetynﬂea.mdmanmwﬂiﬁmwidm@
wsuppmmeofﬁemmm&gﬂrhckofclmmmchmmmm In
Mmm&msuﬁdmtmmwuubﬁshmmﬁeeﬁmwﬂmmymddeﬁbamb
ﬁwmmmmmammm&mmmmum
supervisor concluded. Abmmuemﬁcmhismtdmmmmmwou!dhwe
imposed termination on the Grievant.
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Thig is true even considering the Grisvant's past disciplinary record. His prior discipline
unduﬂ:emenﬂedmdmnonsumpmblemsmgnﬁngmgﬁgmeormmmﬁmmhishﬁes
on three occasions. However, that record does not demonstrate a significant pattern of
wﬂmmﬁﬁmgmdmnfmqumoﬂyothMMcmbeviewedasamfm
violation rather than a performance problem, i.e. running over & switch. There was sufficient
evidmeweambﬁshthatnmningovmaswimhisamimkaﬂMmmylmomoﬁveOpamm
make at least once at some point in their carcers., In addition, all of the Grieveant’s former
disciplimocumdovuafewmonﬂuin2008.twomdahslfymbeﬁmthcincidmtatim
here, Baseduponaﬂofthecﬁdme,theCompanyhasnmombﬁshedﬂmtthismmrdiaso
serious as to support just cause for termipation.

Nevertheless these prior violations of the rule against carelessness and negligence — as
well as the potential seﬁousconsequmccsoftheﬁﬁevam’smismkehm—wmlegiﬁmate
conoemsfortthompmytoconsiderinassessingthcpmperlml of discipline. The
termigation will therefore be reduced to a 10-day suspension. To the extent that this discipline
maybemomacvmthmﬂ:nrcgularnextstepufpmgmssive discipline, it is justified by the
serious nature of the mistake made by the Grievant,

Mmedydmmtmnﬂiummeamuubitaﬁmawdswbmimdinthisdispm.
Inmmeofthem'biuuﬁonswardsmﬁedmbytheCompmyhnm,thaemploym had a longer
ormomsuioushistmyofsaﬂatyviolnﬁmslaadingtommimﬁm. In other cases presented by
hCmpanyﬁ'omﬂ:milroadindusuy, employees violated rules thet they clearly should have
understood would result in termination for & first offense. No evidence was introduced
demonsunﬁngthatthenﬂcsuissmhemfauinmmiseatcgoryum«hﬁuﬂ.
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The gricvance is sustainad in part. The termination is reduced to a 10-day suspension and
theﬁﬁevnntshaljbeminmadvdthhackpaymdmadewho!eforaﬂlossas,fmthahdmof
the period since his termination. ‘IheArbiWorshaHretahjmisdicﬁmowﬁwmmadyporﬂon




